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Ms. Tam Dodug, Chair, and Board Members
State Water Resources Control Board

1001 | Street, P.O. Box 100 B
Sacramento, CA 95814 , SWRC EXECUTNE

Submitted via electronic mail to commentletters@waterboards.ca.gov.

Re: Comment Letter regarding Draft Plan Sediment Quality Objectives

Dear Chair Doduc and State Board Members:

On behalf of San Francisco Baykeeper (‘Baykeeper’) and our members, thank you for
accepting these comments on the Proposed Water Quality Control Plan for Enclosed
Bays and Estuaries of California, Sediment Quality Objectives (“SQO Plan”). Please
note that we support-and incorporate by reference San Diego Coastkeeper's comments
on this SQO Plan as well as those we submitted on November 28, 2006 on the SQO
California Environmental Quality Act (“CEQA”) scoping documents. While our
comments today do not reiterate many of the issues raised in our previous comments,
we have not abandoned them. Rather, in the interests of brevity, we have chosen not to
restate them here. We sincerely hope that the State Board will carefully consider and
address all of the outstanding issues raised in our previous comments, a copy of which
is attached. '

We appreciate the time and effort that the staff of the State Water Quality Control Board
(“State Board”) dedicated to developing this Plan. [t has been a long process and we
understand that developing objectives to protect sediment quality is a complex task with
a great deal of uncertainty. Staff's aftempts to create a plan that is scientifically sound
and that minimizes bias are recognized and much appreciated. We remain concerned,
however, that the SQO Plan is overly complex, provides the Regional Water Quality
Control Boards (“Regional Boards”) with too much discretion, and fails to afford
adequate protection for either the ecosystems that depend on California’s waters or
human health.
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As set forth in more detail below, the Plan presents a number of concerns which must be
addressed in order for the SQO Plan to accomplish the legislature’s intent that this Plan

prov1de1max1mum protectton for existing and future benef“ cial uses of bay and estuarine

. The SQO Plan must create a clear and protective line for classifying sediments
as degraded :
. The Plan’s target receptors are too narrowly defined;
. The Plan fails t6 require analysis of common and important pollutants;
S e Clear trlggers for clean up and remedial actions are needed:

. ~ePriofitization of follow up actions for degraded sites. must be clarlfled

. » SQOs should apply to the entire biologically active layer:
. The stressor identification process is too vague; and,
- The Plan should state whether SQOs will apply to dredged materials.

A. The SQO Plan fails to create a clear and protective line for cIass:fymg
sediments as degraded

As we have previously stated,- the SQO Plan should clearly articulate which of the six
impact categories will be considered degraded. Unfortunately, the proposed Plan lacks
the necessary clarity because it provides the Regional Boards with a loophole by which
they may potentially exclude a substantial number of sites in Califomia. The Staff
Report recommends that any site that falls into the ‘Unimpacted’ and ‘Likely Unimpacted’
categories would be considered protected.” Presumably, then, all other categories
would be considered degraded. Appendix A, however, states that a Regional Board
may designate the category ‘Possibly Impacted’ as protected if “studies demonstrate that
the combination of effects and exposure measures are not responding to toxic pollutants
in sediments.” It is unclear from this text what studies must be done to justify classifying
any site in ‘Possibly Impacted’ as protected. The Plan must provide clear and sound
guidance on what tests must be undertaken before a “Possmly fmpacted’ site can be re-
categorized as protected

We find this loophole worrie_ome. A clear, firm line between pretected and degraded is
essential for the SQO program to be effective. According to the document that
evaluated the current state of California’s bays and estuaries, 63% of tested sites fall

“into this currently discretionary category®. This loophole creates too much uncertainty

! See. Cal. Water Code § 13390, .
* state Water Resources Control Board. 2007. Draft Staff Report Water Quality Control Plan for Enclosed

Bays and Estuaries, September 27, 2007. at p. 39.

¥ State Water Resources Control Board. 2007. Appendix A Draft Staff Report Water Quality Control Plan
for Enclosed Bays and Estuaries, September 27, 2007, p. 17.

* Barnett et al. 2007. Sediment Quality in Calfiornia Bays and Estuaries. Draft Final Report. SCCWRP.
September 2007 Technical Report.
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and vests the Regional Boards with too much discretion. If a site is ‘Possibly’, ‘Likely’, or
‘Clearly Impacted’, it should be considered degraded and undergo stressor identification.

Furthermore, the policy documents do not clearly state whether the ‘Inconclusive’
category is considered degraded or protected, and whether any actions are to be taken
when a site falls into this category. It may be arare occurrence for a site to be
considered ‘Inconclusive’. However, that is not sufficient justification for not providing
guidance on what to do when a site is determined to be inconclusive. '

B. Target receptors are too narrowly defined.

In promulgating legislation requiring the Bay Protection and Toxic Hot Spots program,
the legislature specifically required that the programs established protect all “existing
and future” beneficial uses.®® Additionally, the Water Code requires that the SQOs
“provide adequate protection for the most sensitive aquatic organisms.”’ To ensure that
SQOs provide the required level of protection, they must (1) protect all beneficial uses
and (2) address the indirect effects of sediment quality.

1. _SQOs must protect all beneficial uses.
The short list of beneficial uses and receptors in Appendix A eliminates key beneficial

uses of bays and estuaries.® Specifically, the following beneficial uses have been
_ excluded from SQO protection:
- e Industrial Service Supply
» Navigation
e Water Contact Recreation (1)
¢ Non-contact Water Recreation (2)
« Preservation of Biological Habitats of Special Significance'
» Rare Threatened or Endangered Species
« Migration of Aquatic Organism . _
e Spawning, Reproduction and/or Early Development

The justifications offered for excluding these beneficial uses— that there has to be a
clear relationship between pollutants and sediments and there must be robust indicators
to measure risk to that beneficial use—do not sufficiently justify the exclusion of some
beneficial uses. While some of the excluded beneficial uses clearly do not meet the
criteria (e.g. industrial service supply and navigation), others clearly do. For example,
Areas of Biological Significance, Rare, Threatened and Endangered Species, Migration

® Cal. Water Code § 13390.

7 Califomia Water Code Section 13392.6. |
8 gtate Water Resources Control Board. 2007. Appendix A Draft Staff Report Water Quality Contro! Plan

for Enclosed Bays and Estuaries, September 27,' 2007, p. 17.




